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SUMMARY 

The City of Virginia Beach, Virginia (“City”), hereby petitions for waiver of the June 26, 

2008. deadline for completion of reconfiguration by licensees that must reband pursuant to 47 

C.F.R. S 90.677 and the Commission’s Orders in this proceeding.’ The City operates 800 MHz 

puhlic safety and public service voice radio networks that are subject to the requirement to 

rehand in this proceeding. The City asks that the Commission establish July I ,  2009, as the 

completion date lor reconfiguration of the City’s 800 MHz channels. 

The City of Virginia Beach is one of eight 800 MHz licensees in the Hampton Roads 

metropolitan area that are directly interoperable with each other. Over the past 10 years, these 

eight Hampton Roads Region (“HRR”) licensees have built out advanced interoperable public 

safety voice radio systems. For more than two years, the City has taken a leading role in 

working with the HRR licensees, the Transition Administrator, Sprint Nextel, Motorola, Inc., and 

Federal Engineering to identify a regional coordination process by which HRR licensees can 

accomplish the rehanding of 800 MHz puhlic safety radio systems without sacrificing the high 

degree of intcroperahility that is so essential for th is  region. The HRR licensees, the Transition 

Administrator, and Sprint Nextel all agree that a coordinated, regional approach represents the 

only safe and cost-effective way to reband the HRR’s public safety radio systems. These parties 

all have worked together to formalize that approach in the licensees’ individual Frequency 

Reconfiguration Agreements (“FRA’) and in regional coordination contracts 

The City and Sprint Nextel have agreed upon Planning Funding Agreements (“PFA”) 

covering the City’s 800 MHz radio systems that not only recognize the need for regional 

coordination, they require i t .  Thc Transition Administrator ha\ previously approved the City’s 

I .  l h e  C,ly olVirginia  Beach ~ Sprint Ncxtcl mediatim was assigned TAM-I2335 and was mediated hy John A. 
Burlingainc, Esquire. 
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Phase I FRA while the Phase 2 FRA is soon to be suhmitted for review by the Transition 

Administrator. However, this approval can not occur absent the City’s obtaining a waiver of the 

Program Completion date, because compliance with the obligation to coordinate with the other 

HRR jurisdictions will extend the City’s reconfiguration activities well past June 26, 2008. 

Moreover, as Sprint Nextel is not obligated to reimburse costs incurred by the City after 

June 26. 2008 and the Transition Administrator cannot ensure that all agreed upon costs incurred 

by the City after June 26, 2008 will he reimbursed by Sprint Nextel, the City’s progress on 

retuning has ground to a halt. The City cannot execute an FRA and commit to rebanding 

expenditures in excess of one million dollars for which it may not be reimbursed. Accordingly, 

the City requests the Commission’s expedited action to approve this Petition. 

INTRODUCTION 

Pursuant to 47 C.F.R $5 I .3 .  I .Y2S and 90.677(e) (2006), the City of Virginia Beach, 

Virginia (“City”), hereby petitions for waiver of the June 26, 2008, deadline for completion of 

reconfiguration by licensees that must reband pursuant to 47 C.F.R. 5 90.677 and the 

Commission‘s Orders in this proceeding (hereinafter “the Completion Date”). 

The City is authorized by the Commission under Part 90 of the Commission’s Rules to 

operate 800 MHz public safety and public service voice radio systems and subscriber radios (the 

“Puhlic Sal‘ety System”) under call signs WQEF832, WPXJ737, WZS605 and WNQJ860 which 

are scheduled to be reconfigured under an XO0 MHz rebanding Wave I ,  Phase 2 FRA. These 

systems include one twenty channel five site trunked simulcast system (incorporating new 

NPSPAC hand trunking capahility). one five channel single site conventional NPSPAC mutual 

aid system, one securc conventional channel two site repeater system and two single channel 

conventional systems. The City’s systems are manufactured by Motorola, Inc. and EFJ, Inc. 



Based on the best information that the City has ai this time, the City asks that the Commission 

establish July I ,  2009 as the completion date for reconfiguration of the City's 800 MHz 

ctxinnels.' 

Sections I .3 and 1.925 of the Commission's Rules authorize the Commission to grant 

waivers of  the Rules when "good cause therefor is shown,"' and "[tlhe underlying purpose of the 

nile(s) would not be served or would he frustrated by application to the instant case, and that a 

grant of  the requested waiver would be in the public interest; o r .  . .[i]n view of unique or 

unusual factual circumstances of the instant case, application of the rule(s) would he inequitable, 

unduly hurdensonie o r  contrary to the public interest, or the applicant has no reasonable 

alternative."' The City's Petition satisfies each of these criteria. 

The Commission's grant of a waiver is imperative, because it is the only way that the 

City can retune its 800 MHz public safety radios and maintain interoperability among the 800 

MHz radio systems that police and firefighters rely upon to protect the health and safety of 

nearly two million residents in the Hanipton Roads metropolitan area. The City of Virginia 

Bench is one of eight 800 MHz licensees in the .Hampton Roads metropolitan area that are 

interoperahle with each other.' Over the past 10 years, these eight Hampton Roads Region 

("HRR") licensees have built advanced interoperable public safety voice radio systems. That 

interoperahility will he disrupted unless the rebanding of those systems is coordinated with due 

care and reasonable planning. 

' Ah cxplained hclow. the City could potentially crmplctc rehanding hy .lune 2008 only hy proceeding with 
rcconligurution indcpcndently o l  i t ' s  rcgional partner\.. 
' 47 C.F.R. $ I .7, 

'Thrsc jurisdictions include cit ics of Virginia Beach, Chesapeake, Hampton. Ncwport Ncws, Nnrhlk. Pnrtsninuth, 
Sullolk. York County /James City Virginia. 

47 C.F.R. I .Y25 I 



Even as we are representing our concern for maintaining Interoperability with the region 

as cause for time extension, it  will he equally difficult because of the long and unplanned length 

o f  the Phase 2 FRA negotiations for the City of Virginia Beach to reband its 800 MHz radio 

syslenis by June 2008 even if i t  were to proceed independent of its interoperability partners. 

However, doing so would utterly defeat the underlying purpose of the rules of this program, 

“Improving Public Safety Communications in the 800 MHz Band.” The Commission should note 

that the 800 MHz public safety licensees in the HRR have not experienced unacceptable levels of 

interference from Sprint Nextel CMRS sites. Therefore, extending the time over which the HRR 

will reconfigure its 800 MHz channels will not jeopardize public safety. To the contrary, it is 

adherence to the Completion Date that will jeopardize public safety. In other words, the 

Commission‘s waiver of the deadline will not frustrate the underlying purpose of the rules - it  

will protect the purpose of  the rules. 

JUSTIFICATION FOR THE WAIVER REOUEST 

Over the past 20 yeah, City of Virginia Beach and other local governments in the HRR 

ha\e spent millions of dollars in federal, state, and local taxpayer funds and devoted tremendous 

levels of effort to plan, engineer, create, coordinate, and govern one of the more advanced 

intcroperahle public safety voice radio environments in the United States. As a result of this 

long-term, coordinated regional effort to achieve interoperability, the public safety radios used 

by.iurisdictions in  the HRR typically contain programming for all of that jurisdiction’s 

neighbors, as well as many other jurisdictions in the region. In the HRR, interoperability has 

been placed into the hands of the police, firefighters and other end users, where it can be used 

quickly and efficiently and without the delays caused by cumbersome patches or dispatcher 

intervention. This voice radio interoperahility capability plays a critical role in the City’s day-to- 

4 



day responsibilities to protect the public and it is an essential element in the City's response to 

major incidents, disasters, hurricanes and other large-scale emergency response situations, The 

fact that the City and surrounding region are home to multiple military bases, susceptible to 

hurricanes and floods and host t o  millions o f  visitors during the summer vacation season' 

provides ample justification for the waiver request. The only way to maintain interoperability 

throughout thc region is to rehand all of the participating regional partners in a step-by-step, 

coordinated fashion. 

7 

A. Regional Coordination is Critical 

The City has approximately 5500 voice radio subscriber units operating on its Public 

Safety System. Additionally, throughout the HRR there are approximately 16,000 voice radios 

owned by other licensees, agencies, and .jurisdictions, including local, state, and federal public 

safely agencies that are programmed to include specific channels on the City's Public Safety 

System. Each of these non-City radios must he programmed with system specific information 

for thc City's Puhlic Safety System in order to he interoperable. Before the City can begin 

rebanding the infrastructure affected by rehanding in its Public Safety System, each one of these 

thousands of radios must he equipped with the new rehanding firmware from Motorola, and/or 

then he reprogrammed with hoth the pre-rehanding and post rehanding system parameters in 

order lo ensure continued and uninterrupted operation on City of Virginia Beach's Puhlic Safety 

System. 

Avoiding disruption o f  interoperahility for non-City licensees in the HRR is vitally 

important t o  the City hecause those radios are utilized by the very jurisdictions that come into 

"The Cit) <i IVirginia Bcach's population of432,000 residents swclls during the three (3) summer months by three 
13) rnillion v is i to rs  hringing the population in.just the City tu an average of 1.4 million per month. 
' S w  Exhibit A. Exhihit A contains thrcc ( .1) "CONFIDENTIAL" documents which: I )  specify that the City of 
Virginia Beach has hcen identilicd as a "High-Risk Metropolitan Area;" 2) identify the City's Hurricane and 
Ilooding risk?: and 3) dcscrihc the City's pusition as a potential target of  terrorism and natural hamrds risks given 
the unique characleristich (II the City and region. 

, . ,., . -. - - . . . . . . - . . .. .....,....I. * ~ I_"--, - .  . - 



City of Virginia Beach to render mutual aid assistance. Similarly, this communications 

capability permits the City to bring its own extensive public safety resources to the assistance of 

other HRR jurisdictions. For adjacent localities, this occurs on a routine, day-to-day basis. At a 

regional level, this occurs when a major incident overwhelms the City’s own public safety 

remurces and necessitates the involvement of other regional public safety resources. Such 

mutual-aid communication is common between the public safety personnel of the HRR 

jurisdictions. 

This support is made possible hecause each radio contains a computerized configuration 

file known in the industry as  a “template” or “codeplug” that identifies the correct parameters for 

communicating with other trunked md  conventional 800 MHz radio systems in the region. 

These templates are designed or “engineered” for each model or series of radios in order to allow 

intcropet-able communications with other ROO MHz trunked and conventional radio systems in 

and around the HRR. Before template engineering can be performed for any single HRR entity, 

the system parameters for each of the surrounding jurisdictions must he identified and 

consolidated into a document that correctly integrates those parameters into a regional template 

dc\.elopmcnt checklist. For example, :I typical City of Virginia Beach Public Safety System 

radio contains programming for 4 or more other trunked radio systems in and around the HRR. 

Betore ii new template lor ii City radio can he created and finalized, the City must identify and 

verify all of these individual jurisdiction’s rehanded system parameters to incorporate into a new 

tenrplnte for its radios. 

In other words. the City cannot complete the engineering work required to develop new 

templates for each of the City’s d rent “families” of trunked subscriber radios until all of the 

City’s interoperability partners have identified the rebanding changes that will be made in their 



own systems. The system operators for each trunked radio system must provide each other a 

detailed statement of the rebanding changes that are being made on their respective trunked radio 

systems in order for the template to work properly on that operator's system before, during, and 

after the infrastructure rebanding. 

A high degree of schedule management, coordination, and oversight will be required in 

order to execute the complex task of rebanding in the HRR without inadvertently sacrificing 

voicc radio interoperability. The Transition Administrator understands and acknowledges the 

rcquircinent of this process in the HRR. Furthermore. it is essential to recognize that before the 

trunked radio system infrastructure of the HRR jurisdictions can be rebanded to new frequencies, 

every subscriber radio that is linked to that system must first be reprogrammed with new regional 

parameters. 

B. Additional Time is Necessary to Coordinate Regional Rebanding 

Beginning in March 2005, immediately upon the Commission's approval of the Regional 

Prioritization Plan ("RPP')), the City began planning the rehanding of its 800 MHz voice radio 

networks.' The City soon realized that the RPP posed a significant risk to maintaining the 

interoperable voice radio communications that the City and other HRR jurisdictions had worked 

50 hard to achieve. Therefore, in June 2005, the City initiated a series of meetings with other 

H R R  licensees, and included Sprint/Nextel, to discuss the challenges that the region faced as a 

rcwlt o f  the RPP. especially the challenge o f  rebanding without sacrificing interoperability. 

The regional coordination meetings and conference calls that the City initiated in over the 

pnst two years continue to this day. The meetings have produced a plan for regional rebanding 

ltrc City has detailed many of lhese planning act iv i t ies i n  Exhihit B (Rcply of the City of Virginia Bcach, Virginia X. 

ro Ihc Supplemental Proposed Resiiluliiin Mcmiirandum of Nextel Communications. Inc.) 

I i n  iihl)(i\ 2 7 
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coordination that, 

reband their systems without sacrificing voice radio interoperability. 

t is allowed to proceed, will allow the 800 MHz licensees in the HRR to 

However, the Commission's Order and the resulting rebanding processes established by 

the Transition Administrator did not initially provide a clear mechanism to take into account the 

complex interoperability environments that exist in certain areas of the United States, including 

the H R R .  The City and the other HRR licensees faced significant challenges in attempting to 

structure a way to make the process work for the HRR as a whole. Likewise, the PFA and FRA 

processes did not appear to contemplate such regional coordination. As a result, Sprint Nextel 

ohjected to the City's inclusion of costs in its PFA and FRA for regional coordination, because 

thuse costs were not specifically to plan the City of Virginia Beach's individual systems 

reconfiguration. 

In addition. the rebanding process does not provide any guidance or assistance on how to 

structure leadership for a regional cffort." The many localities of the HRR spent considerable 

time working to identify an entity to act as a regional coordinator that could contract and make 

decisions on behalf of the entire HRR. No single HRR jurisdiction has legal authority to direct 

the actions of any other HRR jurisdiction-licensee. However, the funding was provided to 

Virginia Beach at the request of Sprint Nextel and was agreed to by the HRR and Sprint Nextel 

i n .  'I f.. ,ice to face meeting on September 23, 2005. The funding was requested to avoid confusion 

and complexity in developing regional coordination plans. Instead of every jurisdiction being 

responsible for putting regional coordination in their respective PFA's, the City, using Federal 

Engineering, agreed to contractually facilitate the regional coordination planning effort. Norfolk. 

"Morc recently. the Transition Adminihtralur has puhlishcd a Fact Sheet on Mutual A id and Interoperahility, which 
sa)\ that thc 'Transition Administrntur rccoinmends that each intcroperahility gniup should designate one "Lead 
Agicncy." hut i t  does not provide m y  in lmml ion  to assist licensees in doing so. The Fact Sheet is availahle at 
http:liwu w.XOOta.or~lcontzntlPDF/rec~~nlinuration materials/Updaled Interoperahilitv Fact Shcet.Ddf. 



Portsmouth, Suffolk, Chesapeake. Virginia Beach, Hampton, Newport News and York voted and 

agreed to this concept. Each jurisdiction executed letters of agreement authorizing the City to 

operate as the agent for the region i n  order to provide payment to Federal Engineering for the 

services required by the HRR lor overall coordination of the rehanding effort.'" The City is not 

acting as the "Program Manager," hut  is merely a facilitator using its existing contract 

relationship with Federal Engineering to facilitate the regional coordination planning effort on 

behalf of the HRR. 

This explains why the City is proceeding with this individual waiver request. The City's 

FRA details the tasks required to safely and effectively rehand the City's systems in conjunction 

with the 800 MHL public safety radio systems in  and around the HRR. The most current 

projected regional schedulc indicates that regional efforts nece ry for the City to being 

infrastructure reconfiguration are unlikely to be completed prior to September 2008. Final 

reconfiguration of  infrastructure and subscribers for the City is not expected to be complete until 

at least May 2009 assuming no further significant delays in the reconfiguration are encountered. 

Should the Transition Administrator encourage other HRR licensees to obtain waivers of 

the Completion Date then the Commission can anticipate receiving eight more petitions for 

waiver of the Completion Date on the same grounds as set forth in this petition. Unless the 

Commission waives the Completion Date for all HRR licensees, a waiver of the Completion 

Date for the City or other individual licensees alone accomplishes nothing. The very purpose of 

t h i h  petition is to allow the City and its interoperability partners to coordinate rebanding within 

the rcgion. Ilnfortunately, the City cannot properly petition for a waiver of the Completion Date 

on behalf of the HRR now, hut the City notes that the Commission can grant such a waiver on its 

own motion. 47 C.F.R. I .925(a). The City believes that it would be prudent for the 

SCC Exhihil C which includes cxcculed letters lorm cach ,jurisdiction regarding the regional cmrdination effort I / /  

I Ill1lhYOi.L 9 
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Commission to establish December 3 I ,  2009 as the Completion Date for all of the HRR licensees 

in order to prevent the need for multiple waiver requests. 

C. Expedited Action on the City's Petition is Requested Because the Inability of the 
City to obtain reimbursement of All Costs After the Completion Date Has Halted 
All Rebanding Progress 

As of this date the City, TA mediator and Sprint Nextel have agreed to all other terms of 

an FRA but the current mandatory Completion Date would serve to negate that agreement by 

requiring that the City. not Sprint Nextel, shoulder the burden of all costs incurred after the 

Completion Date. In other words, even though there is agreement among the City, Sprint Nextel, 

and the TA mediator that regional coordination is critical, inclusion of the current mandatory 

Completion Date in the FRA shifts all financial risk solely upon the City should the Commission 

not grant the waiver or otherwise extend the Completion Date. Because the City does not control 

whether the Commission grants this Petition or extends the Completion Date, the City cannot 

accept that risk by executing the FRA. In fact, the City cannot control the regional retuning 

schedule that is the basis of the City's Petition, because the regional schedule depends upon the 

schedules of eight other licensees, as well as the City. 

Consequently, pending Commission action on this Petition, the City cannot execute the 

FRA 10 which the City and Sprint Nextel have agreed. The City cannot commit itself to assume 

the costs of rehanding work that may not be reimbursed.'' Nor can the City finalize the contracts 

it i \  negotiating with Motorola and Federal Engineering to perform the reconfiguration work on 

the City's radio systems, because Sprint Nextel may be barred from paying Motorola and Federal 

" Thc Comniission has repeatedly dated that incunihents should no1 incur any costs to reconfigure their frequencies 
SCC. c.p.. Supplcmcntal Ordcr and Ordcr on Rcconsidcralion. FCC 04-294,'[15. 19 FCC Rcd. 15,129 (adopted Dec. 
22. 2004). saying that "incunihents should incur no costs for hand reconfiguration, and that the sole responsihility 
for paying a l l  hand rcciinfiguration costs - including the cost o l  preparing the estimate, ncgotiating the retuning 
aprecmcnt. and resolving any disputes ~ lics with Nextel." 



Engineering for a large portion of these costs. Until the Commission acts on this Petition or 

extends the Completion Date, the City has no reasonable choice but to halt its progress toward 

reconfiguring its own systems. 

The implications of the City of Virginia Beach being unable to recoup costs 

incurred past the Completion Date will reverberate throughout the HRR. The individual 

FRAs under negotiation by most of the HRR licensees are expected to include the same 

“retuning cooperation” provisions as the City’s current FRA while those licensees will also 

have to retune their systems according to a regional schedule that will extend well past the 

Completion Date. The City has no reason to believe that the Transition Administrator will 

approve thosc contracts unlcss the Commission grants a waiver from the Completion Date. 

As a result, the City may also have to suspend further work on regional coordination 

negotiations and activities. Meanwhile, the City already has expended significant staff 

time and out-of-pocket costs on regional coordination that it may never recover. In light of 

the current uncertainty about how and when regional coordination will proceed, and with 

thc costs o f  rehanding its own radio systems at risk, the City cannot continue to devote 

such significant resources to this effort. 

CONCLUSION 

The City has shown g o ~ d  c;iuse for its waiver request. Rehanding of 800 MHz public 

salety radio systems in and around the HRR must proceed in an orderly and coordinated fashion 

if the critical interoperable communications capabilities currently in use throughout the region 

are to be preservcd. 

A grant of the requested waiver will be in the public interest. The region’s public safety 

professionals protect approximately two million citizens who live or work in the HRR, and they 



protect literally hundreds of important military and private facilities. Those public safety 

professionals rely on their interoperable public safety voice radio systems to accomplish their 

day-to-day missions and to manage the public safety response to any large-scale disaster, 

hurricane, or other m j o r  incident that may occur. By granting a regional waiver on its own 

motion. the Commission will ensure that rebanding of the HRR 800 MHz trunked public safety 

radio systems can proceed in accordance with a regional rebanding schedule designed to ensure 

that critical interoperable communications capabilities are not impaired or sacrificed during and 

after the physical rebanding process. 

In this case, application of  the rule(s) would be inequitable, unduly burdensome, or 

contrary to the public interest, and the City has no reasonable alternative. Requiring rebanding 

of  the City’s 800 MHz public safety radio system to proceed absent a carefully coordinated 

regional project plan and schedule is unreasonable, unrealistic, and entirely contrary to the public 

intereit. 

Section 00.677(e) of the Commission’s Rules states “[i]ncumbents who wish not to 

relocate according to the schedule may petition the Commission for a waiver of the relocation 

ohligation. Such a waiver would only be granted on a strict non-interference basis.”” As with 

other I - 130 licensees in the HRR and elsewhere who seek to delay the relocation of 1-120 

channels i n  order to maintain interoperahility or for other reasons, certain NPSPAC licensees are 

impacted if they have facilities within 70 miles of the 1-120 incumbents. l n  the case of this 

Petition, the City notes that the Transition Administrator, in its April 9, 2007, letter to Sprint 

Nextel, has assigned full responsibility for coordination and interference mitigation with these 

NPSPAC licensees to Sprint Nextel. 



For the reasons set forth above, the City of Virginia Beach, Virginia, requests that the 

Commission grant a waiver of the City’s obligation to complete reconfiguration of the City’s 

800MHr puhlic safety and public service voice radio networks under call signs WQEF832, 

WPXJ737, WZS605 and WNQJ860 which are scheduled to be reconfigured under an 800 MHz 

rehanding Wave I ,  Phase 2 FRA on o r  before the current Program Completion Date of June 26, 

2008. The City requests that the Commission establish a revised Completion Date of July I ,  

2009 for these call signs. Additionally, the City urges the Commission to exercise its authority 

to act on its own motion and establish December 3 1 ,  2009, as the Completion Date for all eight 

licensees in  the Hampton Roads Region in order to prevent the need for multiple waiver requests. 

Respectfully submitted, 

CITY OF VIRGINIA BEACH, VIRGINIA 

Brian T. Grogan 
Dated: June 27,2007 
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